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        Friday January 23, 2004


Saskatoon – Today Saskatoon Conservative MP Maurice Vellacott expressed hope that Supreme Court Justice Louise Arbour, when she lectures in Saskatoon on Monday, will be forthright about the role played by judges’ personal moral views when Charter cases are decided. Justice Arbour is scheduled to speak at the University of Saskatchewan College of Law on Monday January 26, 2004 at 12:30pm. The topic is “Constitutional Adjudication: A Few Thoughts on the Role of a Judge in a Democracy.” 

An advertisement for the event states: “This informal lecture will reflect on whether it is inevitable or inappropriate for judges to bring their own moral judgment to the adjudication of issues that arise in constitutional challenges.” Vellacott believes the answer to the question is obvious when one considers court rulings in which judges have clearly imposed their own moral judgments on the text of the Charter. He stated, “Though the Charter is often silent on matters ruled on by the judges—sexual orientation being a notable example—the judges’ decisions must come from somewhere. Clearly, the personal moral views of the judges come into play in these cases.”

In addition to the silence of the Charter on many issues raised in Charter cases, Vellacott noted three other factors that demonstrate judges’ reliance on their personal preferences and views. Vellacott said, “The judges have rejected “framer’s intent” or “original understanding” as a clue to the Charter’s meaning. This shows that the judges may have different views than the elected representatives who wrote the Charter and expressed their views in the Charter; in cases of such conflict the judges have decreed that they are not bound by the original intent. This is tantamount to a judicial proclamation of the final authority of their own personal preferences and moral views.”

Vellacott also said, “The role played by the judges’ personal views is highlighted by the disagreements among judges themselves as to what the Charter means. We encounter such disagreements among judges every time a lower court decision is overturned and every time an appeal court delivers a split decision. Moreover, some judges rule more or less consistently in Charter cases, and sometimes consistently disagree with certain other judges, and the noticeable pattern in their rulings can only arise from their personal views.”

Lastly, Vellacott noted a further indication of the role played by the judges’ moral views. He said, “Left-leaning special interest groups lobby the government behind the scenes, outside public view, for the appointment of particular judges whose personal views mirror the views of the lobby group. The public is unaware of this process, but it goes on precisely because these lobby groups understand the crucial role played in Charter cases by the personal moral views of judges. If a judge’s personal views were irrelevant in court rulings, this lobbying would not exist.”

Vellacott also expressed the need for a review process in Parliament for judicial nominees. He stated his belief in “the supremacy of democratic parliamentary institutions and the rule of law” as expressed in the Agreement in Principle signed by Canadian Alliance Leader Stephen Harper and Progressive Conservative Leader Peter MacKay which brought into existence the new Conservative Party of Canada. He said, “If the courts are going to have supremacy in Canada, and if unelected and unaccountable judges are going to be permitted to impose their own personal views on Canadians, then we must acknowledge that we have lost the rule of law and the pretense that Canada is a democracy.” 
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